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In this section we propose to present the one hundred and eleven real-life cases gathered by the FSG
during 2008 that -though we believe are not a good numerical representation (the very dynamics of
the work mean that one may be more attentive to certain areas than to others, or that the territorial
distribution of FSG's staff means that more cases are gathered in some autonomous communities
than in others, for example), they do make it clear that ethnic discrimination exists and is suffered by
many on a daily basis.

This year, we present three cases in depth. The first —racist violence in Cortegana- is an old case, but
given its significant repercussions and importance, we have asked one of the lawyers representing the
Roma families to tell us about the sentence and explain its consequences. The second is a case of discri-
mination whose defence was supported by the FSG from the beginning: the denial of a widow’s pension
to a woman —Marifa Luisa Mufoz- who was married by the Roma rite. This year, the case was heard in the
Court of Human Rights in Strasbourg, and so we present a brief analysis of it and the current situation.
Lastly, we present a case in depth that was indeed one of the cases gathered in 2008, the case involving
the San Roque School in Madrid. This is a case that seems particularly serious to us due to the number
of victims and because they are boys and girls who have been discriminated against when exercising
their fundamental right to an education, with the undeniable consequences that occurred as a result.

1. In depth: a study of three cases of discrimination

1.1. The Cortegana case: racist violence' Carmen Santiago, Attorney.

The Provincial Court of Huelva, Section 2, in the sentence of 3 September 2008, rec. 197/2008, confirms
the sentence issued by Criminal Court No. 2 of Huelva dated 14 April 2008, as a result of the events that
took place in the town of Cortegana on 16 January 2005.

The decision sentenced several of those charged as the perpetrators of a crime of disorderly conduct
to terms of one year and nine months of prison with the added punishment of the deprivation of the
right to vote and, as perpetrators of a crime of criminal damage, to a fine of eighteen months at a rate
of four euros a day with subsidiary criminal responsibility in case of default.

The aggravating circumstance provided for in Article 22. 4 of the Criminal Code —committing the crime
for racist reasons —is also present.

' On 16 January 2005, a series of incidents took place in Cortegana (Huelva) against the Roma community during the protest or-
ganised by the town council after the death of a person for which two members of Roma ethnicity were arrested. The protest
—which was to pass between Constitucion Square and Esperanza Square- did not stop there and continued on into Encina
Street, located in the Eritas neighbourhood, where most of the Roma community live, while the mayor did nothing to stop
the protest where it was planned to end. The protesters, acting in unison, began to shout slogans against the Roma commu-
nity, with expressions such as “we're going to kill you’, ‘get out of town" and others like these that were clearly against their
ethnicity. At the same time, they were throwing stones and other objects against the houses, the car and other property be-

longing to the Roma. They had to be stopped and taken away by Civil Guard officers, and they caused significant damage.
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Civil liability was imposed, with those convicted having to pay for the damage to the Romas homes,
vehicles and belongings, as well as being sentenced to pay 3,000 euros to the homes’ residents for the
moral damages caused to them and their direct family members.

As regards the facts that led to these proceedings, we are going to summarise the Sentence leading
to this procedure, as | understand that it offers a perfect description of what happened there and gi-
ves us a clear picture of the situation. The Sentence states:

......... several relatives and friends of the victim met with the mayor of the Town Council, after a demonstration be
held to show their outrage about the events and to ask for justice and security. This proposal was accepted by the ma-
yor, and the demonstration was organised. In the days before the demonstration took place, leaflets on Town Council
letterhead were distributed in the streets of the town. These leaflets provided information about the date and time of
the event, as well as its route.

Participants gathered at the time and place as planned to begin the demonstration (Constitucion Square)
but, at a given moment, the demonstration changed path — not due to a particular, decision, but as the result
of the voices of several unidentified demonstrators who shouted, ‘go forward’, and as the result of the group’s
own inertia.

....... The group, despite what had been planned and announced when the demonstration was organised, did not
congregate in Esperanza Square, and continued forward until it reached the Eritas neighbourhood, on the outside
of town.

This neighbourhood is populated by —among others— most of the Roma families living in the town. During the march
planned when the demonstration was organised, the demonstrators carried various placards with shouted repeated

”

cries for — among other words - “justice” and “security” Subsequently, however, on the unplanned route followed by
only some of the demonstrators, there were also cries of “Gypsies get out’; “murderers’, “we want them out of here”
and “we don't want to live with murderers’, among others, referring to Roma in a generic fashion, and without re-
ferring at any time to any particular member or family belonging to the group of Roma, whom they linked to the

murder of several local residents.

In view of the statements made, it was clear that the initial mood calling for security and justice (in the abstract sense,
though rooted in recent events) turned or grew into —for many of those attending the event— a mood of protest, accu-
sation, contempt, hostility and revenge towards Roma, and this is what motivated the procession to cross the road,
pass through the Eritas neighbourhood and then return to the road.

Minutes before the head of the demonstration reached Encina Street, when the Civil Guard officers who were ahead
of it noticed the climate of hostility (as demonstrated by the shouting and by the path chosen by the group), they mo-
ved forward and approached several Roma who were outside their homes and in a vacant lot nearby, informing
them of the arrival of the procession and that it would be sensible to take refuge inside their homes in order to avoid
conflict. They did so at once and, once inside and filled with fear from hearing their voices, proceeded to close their
doors and windows and turn out their lights.

When a group of young people (the number could not be determined, but several Civil Guard officers estimated it to be
between 20 and 30) who had been marching in the middle of the demonstration, ~without a clear prior agreement,
but with improvised tacit approval, — acted together and, cheering each other on, charged as one with more for-
ce, power and virulence than that seen thus far against those hiding inside their homes. They did this with a firm
and persistent desire to offend, stigmatise, show contempt, challenge them to physical confrontation and violence,
cause damage to their property, fill them with fear and terrorise them by their words and deeds, thus making pea-
ceful co-existence impossible and showing utter disdain for the consequences for their physical and psychological
welfare and preservation of their property. They repeatedly shouted expressions at the Roma such as “get out of
town’; “we’re going to burn you out’; “let’s burn down their houses’; “we don’t want Gypsies in Cortegana’; “let’s get
some petrol so we can burn them out’; “let’s burn what'’s back there, the stables and shacks’, “Gypsy murderers, come
out, we're going to kill you’, and “let’s get them”, while they picked up rocks of all sizes from the ground and threw
them hard against the facades of the aforementioned buildings, as well against the cars and other property parked
nearby. All of these were very close to the entrance to the houses, and several demonstrators approached the doors
and pounded on them, trying to break them down. They were stopped by the Civil Guard.

Several members of this group managed to get through the police cordon and enter through a patio located in an
unlit area behind the houses, where they continued to cause damage. They found a pile of straw that was being
stored, and set it on fire, causing a huge fire that threatened other property, and which had to be put out by several
volunteers and the town’s fire department.




At the same time they were throwing stones and shouting about the Roma, besides tearing up a piece of herb from
the ground and pulling down a street lamp, they were also shouting about the actions of the officers and others
belonging to the Civil Guard (who had formed the security cordon) with regard to the Roma, such as: “sons of bit-

” u,

ches, all you know how to do is file complaints and you defend Gypsies and drug addicts’ “you're a bigger murderer

than the Gypsies’, “in Aroche, three Civil Guards and two local police threw out the Gypsies, but not in this town, no,
they're useless.”

As aresult of the actions described above, the aforementioned defendants created a climate full of distress, anxiety,
panic and terror among those who had taken refuge inside their houses, including many children, who hid in the
dark without any way of knowing what was going on outside. Hearing the shouts and the many attacks on different
parts of their homes (doors, windows, roofs), they were afraid that the attackers would gain access to the inside of
the houses, given that these are characteristically highly vulnerable. All of this with the consequences that could
derive from this manifestation of hostility and aggressiveness as shown by so many bad deeds, without any chance
to defend themselves or even react, causing a profound sense of insecurity and fear in those who suffered from these
actions; this was resolved over time....

| think an analysis of the proven facts allows us to have some idea of the seriousness of the events that
took place there and that could have had greater significance if not for the effective intervention of
the Civil Guard, who cordoned off and protected the Roma’s homes at great risk to their own safety.

However, an analysis of the facts and of the final decision as included the sentence would most likely
lead us to believe that the penalties imposed are very lenient relative to the seriousness of the crimes
being judged, and this is indeed the opinion of this attorney.

We would have liked a conviction based on Article 510 of the Criminal Code, because we understand
that some of the participants “incited discrimination for racist motives”.

It is true that there is very little case law that applies this criminal offence. As stated in the sen-
tence of 05.03.08 from Barcelona’s Provincial Court concerning the incitement to discrimination and
hatred with respect to the issue of the Europa bookstore, inciting discrimination means, following
part of the legal expert’s opinion (Landa Gorotiza), to encourage others to carry out this harmful atti-
tude, to create optimum conditions for the situation of risk and danger to develop, and that this pro-
vision is to ensure the security of particularly vulnerable groups and should be applied restrictively.
It also states that another part of the legal expert’s opinion considers that an Article 510 crime exists
where there is direct incitement before a group of people, with publicity, and there is incitement to
commit a crime.

This party considers that, despite the vagueness and generality of Article 510 of the Criminal Code,
it would be reasonable to issue a conviction for this crime in this particular case and, if not, what
should be done is to modify a practically ineffective provision, as there are few occasions like this
one, when we find a group of people -in this case, Roma- who are vulnerable and need protection,
who receive an unequal or discriminatory treatment and against whom a group of people is incited
to commit a crime. To do this, we would like to refer to events that were proven to take place and in
which the following was said: “lets burn you out’, “lets' throw them out of town”.. If this is not incite-
ment to commit a crime, we have no idea what behaviour could be or what it could consist of that

would be closer to the aforementioned actions.
Of course, this crime cannot be applied to events like these tried in court; it will have to be changed.

Regarding the aggravating circumstance in Article 22.4 —in our view, correctly applied- the sentence
states that it derives from the combination of greater moral and social reproach. The assault on the
families of Roma ethnicity (and has been declared as proven that they had no family relationship
to those arrested for a recent crime in the town) is due to confusing isolated individual responsibil-
ity for certain acts with a kind of collective racial responsibility, as if everyone making up this ethnic
group were prone to violence. That mistake - to project on to the group as an abstract concept (the re-
sponsibility for the actions of certain people as a result of the ties of race) - is precisely one of the com-
mon reasons for discrimination (due to acting indiscriminately and blindly against the group, without
distinguishing or separating the members within the group itself).
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This is what the legislation whose applicability is being questioned aims to prevent. There was no
attempt to gain access, and stones were not thrown at, one or several houses belonging to specific
Roma, but to “Gypsies”; it wasn't about filling with fear or terrorising certain people, but rather a group
of Roma, just because they were Roma.

The sentence states that they acted with the intention to discriminate and they did discriminate and
threaten, seriously affecting elements of human dignity. Thus, the aggravating circumstance in Article
22.4 of the Criminal Code should be applied.

We also welcome the fact that the sentence included paying compensation as a result of the pain and
suffering caused to the Roma families who, as stated in the sentence, suffered the anguish and distress
caused by events such as those described, in which the threat of death had signs of being carried out,
due to the contempt, indifference and cruelty the attackers showed towards so many human beings
of all types —including children— who had nothing more in common than being Roma.

Apart from the above considerations, we can say that we are satisfied with the outcome of this pro-
cedure, for several reasons:

Firstly, we would like to express our appreciation for those participating in these proceedings becau-
se, despite the difficulties the process entailed -both due to the matter under discussion, as well as
to the large number of participants- this party is very pleased with how the case developed, and this
is largely due to the superb work carried out by the examining magistrate —~who spared neither his
time nor his dedication so that the case would be heard fully in accordance with the law- as well as
by the judge in charge of the Criminal Court who, despite the initial misgivings that resulted from
the charges, also made it possible to carry out the process as guaranteed by law for all the parties
in the case, and who made the oral hearings a pleasant experience that none of us taking part will
likely ever forget.

We are accustomed to denying the existence of discrimination and, unfortunately, we have seen how
cases related to similar events are closed and not correctly processed.

Secondly, because these sentences of less than two years were what the victims (the Roma of Corte-
gana) wanted. These people, besides witnessing a fair trial of the events that took place —have received
apologies from many of those accused and from others involved in the demonstration and, unlike other
victims of similar procedures (Martos, Mancha Real), have continued to live in their locality, in their town.
In short, order and social harmony —which had been torn apart in Cortegana- have been restored and,
for the first time after similar events, these victims have not had to leave town.

Once the proceedings began, perhaps the most difficult issue was to satisfy the victims (the Roma of
Cortegana) who didn't want their neighbours to go to jail. To start with, they were afraid of what could
happen again, because there were many defendants, a lot of pressure was exerted and, moreover,
they were aware that there was a need for everyone who had violated the law to be sentenced.

Thus, although this party does not share some of the legal foundations of the sentence, we are plea-
sed to have taken part in this procedure because of how the judicial proceedings were carried out
and because —once the trial was held- social harmony has returned and the Roma families in Corte-
gana can walk down the streets of their town without fear and just as any other citizen without their
rights being violated.



1.2. The“La Nena” Case: an example of multiple discrimination

We'll begin our analysis with a brief summary of
the facts in the case of Maria Luisa Mufoz, a Roma
woman who married Mariano Dual in 1971 (a pre-
constitutional period characterized by the violation
of the rights of the Roma people through prag-
matic persecution of their distinguishing features,
typical of the customs of their people). From this
date forward, Maria Luisa and Mariano considered
themselves married and, as such, fulfilled all the
obligations this entailed. Her husband paid Social
Security taxes for 19 years, although the marriage
—celebrated in 1971 according to the Roma rite— was
not registered in the Civil Registry Office. Neverthe-
less, the government gave them the Family Book and
-as they had six children- recognised them as a “lar-
ge family”.

On 26 May 2009, a hearing was held at the Euro-
pean Court of Human Rights to address Marfa Luisa
Munoz's “La Nena” lawsuit, in which she requested
that her right to a widow’s pension be recognised.
This lawsuit at the Strasbourg Court was the last re-
sort, and was assisted by the Fundacion Secretaria-

Dr Fernando Rey Martinez, University of Valladolid.
Sara Giménez Giménez. Head, Department for Equal Treatment FSG.

Una viuda se queda
sin pension porque se
caso por el rito gitano

ElTribunal Constitucional
(TC) ha denegado la pensién
de viudedad a una mujer que
lareclamaba tras haber con-
traido matrimonio sélo por
el rito gitano. Segiin el TC,
mientras el legislador no re-
gule las condiciones para gue
estas uniones puedan con-
tar con plenos efectos civi-
les, no se puede establecer
que la negativa a conceder
la pensién suponga un trato
discriminatorio ni por moti-
vos sociales ni por razones
élnicas o raciales.

Lamuijer, madre deseis hi-
jos, solicitd en 2001 la pen-
sian de vindedad que le fue
denegada por el Instituto Na-
cional dela Seguridad Social
alegando que no era cényu-
ge del fallecido y la ausencia
de cualquier imposibilidad
legal de haber contraido ma-

trimonio con su pareja antes
de sumuerte.

La mujer adujo queenla
cartilla de la Seguridad Social
figuraba como beneficiaria
de su marido, ya que era su
esposa seglin el rito gitano.

Casados desde 1971
Unjuzgado dio larazdnala
mujer al considerar que ha-
bia demostrado que tanto
ésta como el fallecido eran
de origen gitano y que con-
trajeron matrimonio en 1971
por ese rito,

Sin embargo, el Tribunal
Superior de Justicia estimé el
recurso del INSS tras subra-
var que «hade distinguirse en-
tre lo que es legalidad vigen-
te y aplicable de aquella que
puede entenderse deseable»
y negeila existencia de un tra-
to discriminatotio.

do Gitano due to discriminatory treatment by the
Spanish justice system after years of litigation in different courts and, especially, the Constitutional
Court’s rejection of the lawsuit requesting protection filed in 2002.

To the question regarding whether the denial of the pension has entailed a violation of the principle
of non-discrimination based on belonging to a minority race, or on any other situation protected by
the article in the Rome Convention, the answer must be unequivocally affirmative.

a) If one focuses on the identical treatment applied to the plaintiff and her husband with regard
to other couples who, in general, as the result of not marrying according to applicable civil
law, have not been able to receive the widow's pension, we may conclude, firstly, that we are wit-
nessing a clear case of discrimination due to failure to provide different treatment. In these cases,
the constitutional principle of equal treatment would be violated, not because of the different
treatment of substantially similar cases, but rather because of the identical treatment of subs-
tantially different cases. This is discrimination by equalisation. Indeed, some important factors
distinguish the case of “La Nena” from others that might arise in which the ethnic/racial factor
was not present. Because no distinction is made between these two possible types of cases, the
result is discrimination, brought about by not giving different legal treatments to two factually
dissimilar situations. The Strasbourg court has appreciated the possible validity of discrimination
by failure to provide different treatment in the matter of Thlimmenos v. Greece of 6 April 2000,
and this legal expert’s opinion could be extended to the case at hand. It is important at this time
to recall the brilliant statement by the European Court of Human Rights (in Nachova and Others
v. Bulgaria of 6 July 2005) regarding the vision of “democracy as a society in which diversity is
not perceived as a threat, but rather as a source of wealth’, as well as the decisions in the cases
of Beard, Coster, Chapman, Smith and Lee v. United Kingdom of 18 January 2001, which also
stated that “the vulnerability of the Roma entails giving special attention to their needs and their
particular lifestyle” This idea will be repeated once again in the aforementioned D.H. and Others
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ruling against the Czech Republic of 13 November 2008 (Paragraph 181):“The Romas'vulnerable
position requires that their different needs and lifestyles be given special consideration within
general regulatory frameworks and in rulings related to particular cases’, adding: “Cultural diver-
sity (the Roma) has value for society” How can this interpretation be reconciled with that made
at one time by the Spanish Constitutional Court? How can the idea that the Roma community
needs special protection (HR decision and others) be reconciled with the view that cultural di-
versity (for example, the secular Roma marriage rite) is a resource in a democratic society, and the
treatment afforded it be made compatible with the treatment afforded any other couple who
—without any racial or ethnic motive— have not celebrated their marriage in accordance with civil
law? In short, we are witnessing a clear case of (racial/ethnic) discrimination by failure to provide
different treatment.

EL PAIS

DIARIC INDEPENDIENTE DE LA MANANA

El Constitucional niega la pension
a una viuda casada por lo gitano

Uno de los magistrados emitié un voto particular a favor de la mujer

M. C. BELAZA, Madrid
Casarse por el rito gitano no da derecho a una
pensién de viudedad. Asi lo ha decidido el Consti-
tucional, que no ha amparado a una mujer a la que
la Seguridad Social habia denegado la prestacion,

Maria Luisa-Mufioz Diaz, madre
de seis hijos, solicitd en 2001 una
pension de viudedad. Se habia ca-
sade con su difunto.marido en
1971 por el rito gitano. El Institu-
to Nacional de Seguridad Social
le denegd la prestacion aducien-
do que su matrimenio no tenia
efectos legales, Ella decidio recu-
rrir esta decision, alegando que
aparecia en la cartilla de la Seguri-
dad Social de su marido como
beneficiaria. Se abrid.asi una lar-
ga discusién judicial que zanjé la
semana pasada el Constitucio-
nal: si no se¢ modifica la ley, los
matrimonios gitanos no dan dere-
cho a exigir pensiones de viude-
dad. La unica instancia que que-
da ahora es el Tribunal de Estras-
burgo.

El juzgado de lo social name-
1o 12 de Madrid dio la razén a
Maria Luisa en 2002. La resolu-
cién afirmaba que el matrimonio
gitano estaba perfectamente acre-
ditado y que no considerarlo tal
implicaba *“un trato discriminato-

Ti0 por razén de etnia contrario
al- articulo 14 de la-Constitu-

cion”. -
El Tribunal Superior de Justi-
¢ia de Madrid, sin embargo, dis-
crepd de este criterio, subrayando
que “ha de distinguirse entre lo
que es legalidad vigente y aplica-
ble en cada momento de aquélla
que puede entenderse deseable
por parte de un sector de la socie-
dad”. Este tribunal sefialaba que
segin la ley vigente el matrimo-
nio celebrado tinica y exclusiva-
mente conforme al rito gitano no
tiene efectos civiles.. -

Es el mismo argumento que

-ha seguido ahora.el Constitucio-

nal. Los magistrados afirman
que la exigencia de que exista un
matrimonio valido para poder
percibir una pensidn de viudedad
“en ningin caso supone tomar
como “elemento referencial cir-
cunstancias raciales. o étnicas”.
Subrayan que la regulacién legal
del matrimonio no contiene dis-

criminacion alguna por razén de

El Alto Tribunal entiende que la letra de la ley es
clara, que las bodas gitanas no tienen, hoy por hoy,
efectos civiles y que, por tanto, denegar la pension
no es discriminatorio. Uno de los magistrados ha
sostenido una tesis distinta en un voto particular.

etnia y que, por lo tanto, Maria
Luisa Mufioz y su marido, si hu-
bieran querido, podian haberlo
formalizado. Le sentencia conclu-
ye sugiriendo la posibilidad de
que se impulse una legislacion pa-
ra que las uniones gitanas pue-
dan tener efectos civiles.

No todos los magistrados han
estado de acuerdo con esta deci-
sién. Jorge Rodriguez-Zapata ha
presentado un voto particular en
el que muestra su “profundo di-
sentimiento” con la sentencia.
Asegura que [a proteccion de las
minorias exige medidas de discri-

- minaci6én positiva para conseguir

Ia igualdad, Concluye calificando
como “claramente desproporcio-

‘nado” que el Estado espafiol, que

ha tenido en cuenta a Marfa Lui-
sa y a su familia gitana para al
otorgarle el Libro de Familia o
para reconocetles a ella y a sus
hijos la asistencia sanitaria, “quie-
ra desconocer hoy que el matri-
monio gitano resulta valido en
materia de pension de viudedad”.




i

| ELCORREO

El Constitucional
niega la pension

de viudedad a una
mujer que se caso
por el rito gitano

E. C. MADRID

La Sala Primera del Tribunal
Constitucional {TC) ha dene-
gado el amparo a una mujer que
contrajo matrimonio por el rito
gitano y que reclamaba la pen-
sion de viudedad, al estimar que
mientras no exista una regula-
cion legal de las condiciones de
estas uniones no puedle consi-
derarse discriminatorio este

EL PAIS

BIARID INBEPENDIENTE BE La MARANA

Una viuda gitana pide su
pension en Estrasburgo

La gitana Maria Luisa Mufioz re-
clamara que el Estado le conceda
su pension de viudedad en el Tri-
bunal Europeo de Derechos Hu-
manos una vez que el Constitucio-
nal ha denegado su recurso de
amparo. Muniez lleva ocho afios
luchando por esta pensién, que
no se concedio porque estaba ca-

tipo de casos. La sentencia cuen sada por el rito gitano.— C. M.
ta con el voto particular de uno
de los magistrados.
Alegando gue figuraba como
beneficiaria de su marido, la
mujer, madre de seis hijos, soli-
cito en 2001 la pension de viu-
dedad, que le fue denegada por
el Instituto Nacional de 1a Segu-
ridad Social (INSS). Tras recu-
rrir a la via judicial, un juzga-
do de Madrid diolarazonala
mujer al considerar gue estaba
demostrado que la pareja habia
contraido matrimoniaen 1971.
Sin embargo, el Tribunal
Superior de Justicia de Madrid
estima el recurso del INSS al
subrayar que debe «distin-
guirse entre lo que es la legali-
dad vigente {...) de la que pue-
de entenderse deseable por par-
te de un sector de la sociedad»,
por lo que nego un “rato dis-
criminatorio. Finalmente, el
Constitucional ha mantenido
los argumentos del Superior.
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b) Furthermore, if one analyses the treatment afforded the appellant and her husband in compa-
rison with other legally constituted marriages (the former would not have access to a widow's
pensions, the latter would), it must be considered that the appellant is subjected to two types of
discrimination in her detriment:

— Firstly, racial/ethnic discrimination that is indirect or of disparate impact. The Strasbourg
Court has recently included in its case law the concept of indirect discrimination in its ruling
regarding D.H. et al v. Czech Republic of 13 November 2007. This concept is well known
in the European Union’s legal system and in those of the majority of European countries.
In this case, a different treatment would have been afforded the appellant (the denial of a
widow’s pension) based on a trait, factor or criterion that is non-suspicious or neutral from a
racial, sexual, etc, perspective (the requirement for a legal form of marriage in order to have
access the widow's pension), but that, in fact, has an adverse impact on people belonging
to a disadvantaged group (widows married according to the Roma rite) without there be-
ing sufficient justification (different treatment is not an objective or essential requirement
for obtaining a legitimate public objective —or, at least the government has not justified it).
In principle, the governmental legislative body may link —for reasons of legal certainty- the
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provision of widow's benefits to some forms of cohabitation and not to others. However,
to entirely exclude the method of cohabitation based on Roma customs at a point in his-
tory in which the plaintiff could not (except in very limited way) enter in to a civil marriage,
would, de facto, exclude access by a whole group of women to the widow's pension based
on ethnic/racial reasons. For that very reason, the indifferent approach to the race factor
(‘race blind") applied by the Spanish Constitutional Court is not convincing, because this
case cannot be understood without its profoundly racial significance.

Secondly, multiple discrimination (from combining ethnic/racial and gender criteria). The
concept of multiple discrimination —referred to in different pieces of the European Union's
legislation— has not been, however, judicially recognised to date. The lawsuit requests the
Court to recognise it for the first time. The applicant is treated differently and in a worse fash-
jion than widows who have married legally because she is —at one and the same time- both
Roma and a woman, i.e, because she is a Roma woman. It is true that a Roma man would
also have suffered discrimination had he been denied a widower’s pension for the same
reasons, but the concept of “widow’s” pension —-although not available only to women-
connotes a specific meaning (in quantity and quality) with regard to women. In the case
at hand, a Roma woman has been discriminated against due to a situation that can cause
only victims who are Roma women. The applicant lived in accordance with the role of the
Roma women of her time. She married based on the customs of the Roma people and she
devoted herself to caring for her children and home. Not employed outside the home, she
remained economically dependent on her husband’s income. She cared for her husband
until he died and fulfilled all of her obligations as a wife but, when the time came, the law
denied her a widow's pension due to a situation highly unlikely to have applied to a non-
Roma woman or a Roma man. This is a specific discrimination: it is a multiple discrimination
because the victim can be none other than a Roma woman.

Madrid

SOCIEDAD TRIBUNALES

La Nena reclama a Estrasburgo

La Justicia niega una pension de viudedad a una mujer que se caso por el ntogitano

Daniel 5. Caballero
Madrid

on los ojos enrajeci-
dos, quizd cansada de
perder, La Nenase va
a Fstrashurgnaversi

cambia su suerte. Maria Lui
=a Mutioe, mugjer; gitana, viuda,
vendedora de flores, madrede
seis hijos, leva cinco afios per-
diendojuicios en Bspana. Y sie-
1e sin recibir la pensidn de vi-
dedad que reclama desde que
fallecs su mearido en 2000,

La Nena ze ¢asd por el rito
gitano —el inico (ue reconoee
lacomunidad- en 1571 con Ma
riano Jiménez. Tiene libro de
familia ¥ su marido cotizé 20
afios a la Seguridad Social. In-
suficiente para el Instituto Na-
cional de la Seguridad Social
{INES), que le denegd la viude-
dad por “no haber sido comu
gedel fallecido” al no reconoeer
el rito gitano como “legal".

Recurris. Un juzgado legd
adarle la razdn, pero el INSS

Maria Luisa Murioz, La Nena

Inrerpuse un recurso y, desds
entonees, eoda instaneis -in

cluyendo el Tribunal Constitu-
cional (TC), el pasado mes de
ahiil- le ha negado el devecho
B UnA pensiin gque serfa de me-

", durante la rueda de prensa gue ofrecio ayer. i yaN CHERKADL

nice de 500 euros al mes, CQue-
madas las opeiones locales, La
Menasevaa Estrashurgo are-
clamar ante el Tribunal Bure-
peods Derechos Humsnos con
el apoyoe de la Fundacion Se-

cretariado  Gitano  (FS(G),
Cuentan con el voto favorable
queunode los magistrados del
TC emitid en su caso afirman-
o que “procedia en justicia el
otorgamiento” de la pension

La Nena eontd ayer que no
da erédito. “Somoes personas
normales, mi marido cotizd y
ahora deberia haber [dinero]
para miy mis hijos. Pido algo
que es mio”, explied. Pero se
muestra esperanzada: “Creo
que voy arecibir la pension”.

Para Isidro Rodriguesz, di-
rector de la F3(G, el enso estd
claro: negar lapensiina La Ne-
naes "unclar ejemplo de dis-
criminacidn”.

El apunte

Uncasosimilar se
zanjéafavordelviudo

#®Elcasoapenas tiene ante-
cedentes. El abogado explicd
eldel viude de una funcionaria
que demostrid que tenia una
relacidn conyugal, aunque no
figuraba en el registro civil. EL
Tribunal Constitucional decla-
rdvulnerado suderechode
igualdad y le dio su pensién,




La pension
de «La Nena»
llega a Estrasburgo

Pide que le reconozcan la viudedad quele
niega Espaiia por casarse por el rito gitano

Desde hace siete afios,
Maria Luisa lucha para
recibir [a pensidn que le
corresponde por su marido,
que cotiz6 durante 19 afios.

R.M.

MADRID- Su marido murid des-
pués de haber cotizado durante
19 afos a la Seguridad Social. Sin
embargo a Marfa Luisa Mufioz, le
han negado en todos los tribunales
espaiioles, durante siete afiosdehu-
cha, el derecho a cobrar la pensién
de viudedad. «L.a Nena», como se
la conoce en su casa, se casé por
el rito tradicional gitano en el afio
1971 con Mariano Jiménez, con el
que luvo seis hijos, quien murié en
diciembre del 2000,

Desde entonces «LaNena» traba-
javendiendo flores por las calles de
Madridy con el apoyo dela Funda-
cién del Secretariado Gitano (FSG),
ha agotado todas las instancias a
las que recurrir en Espaia por lo
que ha decidido acudir al Tribunal
Europeo de Derechos Humanos
(TEDH] de Estrasburgo para que
le sea reconocide su derecho ala
pensidn de viudedad que el Tribu-
nal Constitucional le ha denegado

por no admitir como legal el ma-
trimonio. No lesirvibdenadaa«la
Nenas, presentar, entre otras cosas
unLibro de Familia en el que consta
el nacimiento de cada uno de sus
seis hijos en el Instituto Nacional
dela Seguridad Social (INSS), quele
denegdlapensidn al «no habersido
conyuge del fallecidow.

Entonces, el caso se llevd al Juz-
gado de lo Social de Madrid y éste
emitié una sentencia favorable a
«La Nena» a 0 que su
matrimonio «se habia celebrado

B e ——

ElJuzgado delo Social
lediolarazén, perola
Seguridad Social frend
lasentencia

e L L

enterritorio espafiol con una forma
viliday admitida por la costumbre
ylosusos desu etnias. Ante estasen-
tencia, el INSSinterpuso unrecurso
v el Tribunal Superior de Justicia
de Madrid decidié no reconocerla
viudedad alamujer.

Finalmente, el recurso de ampa-
ro presentado por «La Nena» ante
el Tribunal Constitucional, fue
denegado con el voto en contra del

magistrado Jorge Rodriguez Zapa-
ta. Ahora, su abogado y la FSG han
decidido Devar el caso ante el Tri-
bunal de ante lo que
«La Nena» no pierde la esperanza:

uLa Nenan lucha desde hace siete afios por una pensitn de viudedad

«Creo que voy a recibir la pensidn,
aunquela cosa estd muy fastidiada.
51 Dios quiere, todo va a salir bien y
voy a poder darle una vida digna a
mis hijoss, declarda Ep.

600 DSH Hoday [enuuy
Ayunwwo) ewoy ay) pue uoneuIwLdSIq

[19]



Discrimination and the Roma Community
Annual Report FSG 2009

[20]

1.3.The“San Roque” Case: discrimination in education

Presentation of the case

At the request of the Regional Education Office of the City of Madrid, the Department of Education
decided -without prior consultation or approval by the School Board- to switch two public schools
(San Roque and Cristdbal Coldn), both of which are located in the Villaverde district in Madrid. This
meant that, beginning with the next school year, San Roque students would have to go to the facili-
ties at the Cristobal Colén public school, since the Cristdbal Coldn students would be transferred to
the facilities at San Roque.

One cannot ignore the social context we are talking about here: at that time, roughly 58% of the San
Rogue students were of Roma origin, two percent were not Roma, and the remaining forty percent of
the students were mostly immigrants who from a total of 20 different nationalities and cultures. The
San Roque centre was, moreover, a modern facility that had been maintained and enlarged. The Cris-
tébal Coldn students, on the other hand, were mostly non-Roma Spaniards, and the centre’s facilities
were quite inferior to those of San Roque.

Regarding the decision making process, while families of the Cristébal Colon students were informed,
consulted and asked to provide written consent, the families of the San Roque students were not
consulted, nor were they sent any official notification of a decision which, -from the moment they
became aware of it—, they roundly and definitively rejected it. The first notification to the families of the
San Roque school took place via an informational leaflet on the school notice board dated 10 March.
This leaflet reported that a study of the schools’ enrolment needs had been carried out in the San
Andrés neighbourhood in the Villaverde district, and that “in order to adapt the supply of student places
to the demand in that area” decisions had been made that affected the centre. In particular, a decision
was made “to switch the buildings of the Cristdbal Colén and San Roque Public Schools”. The information
leaflet was signed by the Director of the Regional Education Office of the City of Madrid.

Given the situation, the San Roque Parents’ Association met with the Giner de los Rios Federation of the
Madrid Community Parents’ Associations (FAPA), who issued a press release on 17 April reporting on the
case, showing their opposition to this measure and warning that it would cause nothing but confronta-
tion with the educational communities of both centres,
as well as with Madrid society. That same day, several
newspapers published statements by the Minister of

Education Lucia Figar declaring that the “switch” of the

La fiscalia buildings will not take place if there is no agreement” Howe-

mves[]garﬁ el ver, the process continued on and a few days later, on 18
intercambio April, the parents of San Roque students received an in-
de nifios entre vitation from the school’s director to meet with him so

that he could personally inform them about beginning

dOS C(]lfglOS the 2008/2009 school year in the school's new location,

El fiscal jefe de Madrid, Este-
ban Rincdn, asegurd ayer a EL
PAIS que investigard el inter-
cambio de nifios que la Comu-
nidad de Madrid planea hacer
entre dos colegios de Villaver-
de. Uno de ellos, el San Rogue,
tiene unas modernas instala-
ciones y fama de conflictivo.

Tiene capacidad para 700

alumnos, pero solo tiene matri-
culades a 210. El 60% de su
alumnado es de etnia gitana y
el resto de 20 nacionalidades
distintas. El otro es el Cristobal
Caolin, un centro muy masifica-
do. La solucidn que ha dado la
Consejeria de Educacidn ante
las protestas de los padres de
este centro €s intercambiar a
los nifios. PAcINA 5

which until then had been the location of the Cristébal
Coldn school. At that time, the families —via the Parents
Association- also issued a press release stating that they
did not want to leave the school and that they had no
problem with all the places being filled. They didn't want
families confronting each other, since everyone had the
same objective of obtaining the best possible education
for their children, and the government’s action made
them feel discriminated against. The mothers of the San
Roque Parents' Association mobilised and convened a
meeting with the FAPA and the Fundacion Secretariado
Gitano, in which they could study the case and come
up with strategies and alternatives. The proposal of the

1



“En septiembre llevaremos a (1o que exigen )

hijos al cole de siempre” [0 o0
nlmtros los a e mmm Qe 3us hijos sigan
1lmtl¢1:nlm.
i cacidn, Log al del la tinica forma de resolver la
| toicgio plico San Rogue. “Educacion no demanda de plazas en Ta zo- Gue Educacion bus-
1 H  enVillavende estudiaban has- - mmmm nia, ¥a GUE No 5& puede cons- 2=1ue una salucidn al
| | - taahora felices noha- g truir tn moevo colegic “por prablema del Crists-
E biaproblemasde plazsniae  TOMENtar actitudes  gue o hay sulo”. Afirma | bat Calén que no atecte
| integracidn (e 8% del alum-  vACistas” que persta “con €l acuerdn | negathamenite a los atum-
| nado es gitanc). Pero en sep- " mayoritario de los profisores | nos del San Rogque.
l,' tiembyre, por onden de ks Cofr Fapaﬂmerdelosﬁfps ¥ amctaciones de padres de Gue la N
I sejerfa de Bducackdn, algunos Los padres mo lo entien-  ambos centros™. También s A acidn no
) H  rendrdn que ir a un colegio  den, San Rogue tene 210 pla-  ha pronunciado la Asodiacia segreque al alumna-
| cercano, el Cristohal Colén, a  zas ocupadas de casi 600, Presencia Gitana, que dive ' svite formar guesos.
R T T R e T pesar de queen el San Boque  mieniras que Cristfbal Co-  que “las decisiones wdeeslﬂn uueelcdw:hn
i varias plazss libres. 16n tiene 425 peticlones y 6 fomando a sabiendas de que Roque curnpla con el
S sonsestiminia o= los NS q.hﬁa Para ]h Ammnﬂntg: hmm.ﬁgﬂm :‘eﬂn 50R injustas ¢ imegulares”, curriculo establecido
Madres y Padres de Alumnos  mucho muis Sidl que Los chi- Seq como sea, los padres por 3 LOE y refusrce los
{AMEA} del centro, porque s cos que no caben en Coldn  del San Boque han antincia- programas dé compensa-
v a crear "a sahiendas” 1 ocupasen las plizas sobran-  do que el 15 de septiembre tﬁn educativa, eveluando

goein educativo mediante I tes de San Roque. Pero pars  llevastn 2 sus hijos al colegio los resultados. ;
permuta con el Colén la Comumidad, lapermutaes  dé siempre. o ERD —

San Roque Parents’ Association was to enrol students from the two centres in the San Roque school
because it had space for everyone and facilities that had been renovated and upgraded, improvements
that the AMPA itself had been asking for and promoting for years. Subsequently, the Department of Edu-
cation requested the FAPA to intervene in the two centres to try to reach a joint agreement.

Although it seemed that the government was becoming aware of the situation, in May they decided
to go ahead with the switch instead of with trying to reach an agreement between the two centres,
so the process was begun to arrange a meeting with the Education Department ware initiated prior to
the appropriate administrative procedures ahead of a possible appeal against the decision to switch
the schools. Both attempts proved futile: in the meetings we were invited to, the representatives of
either one or the other organisation were not allowed to enter,and when a copy of the administrative
record was requested, the response from the Director of the Regional Office of the City of Madrid was
that “school planning based on the needs identified in the capital and on the capacity of the school
in the capital’s districts is the responsibility of the Department of Education (.) without that action
creating any files or administrative proceedings”. Therefore, and in the absence of administrative records
or proceedings concerning the switching of the Cristébal Coldn and San Roque schools, in application ‘a
sensu contrario” of the provisions contained in Articles 35 and 37 of the law currently in effect (...) providing
you with an administrative file that doesn't exist is not applicable” Moreover, in reply to another letter
from the FSG regarding this matter, the same Regional Director stated to us the alleged reasons that
students from both schools could not be together in one school: The type of San Roque’s students, with
a highly elevated number of absent pupils, (...), students being enrolled with significant scholastic delay and
outside of the usual time periods, has made it necessary for this school to implement a specific project (...).
The Cristébal Colon school has a regulation educational project. (...) The Cristdbal Colén school will begin
the next school year with approximately 435 students. The San Roque facilities can accommodate 676 stu-
dents. They are being underutilised, given that approximately 200 students will be enrolled for the next school
year!In short, although the total number of pupils would fit in the San Roque facilities, the merger is
not possible because all of the pupils at San Roque receive a "targeted” education due to their level
of absenteeism and scholastic delay in some some students, while the students at Cristobal Coldn re-
ceive the regulation curriculum.

Subsequent to this, a platform of support for the San Rogue Parents’' Association was created, in which
the FAPA, the FSG, the Romi Serseni, Presencia Gitana and Movimiento ContralaIntoleranciaassociations
all participated. Their first act was to convene a press conference to try to mobilise public opinion
against this unilateral decision with strong discriminatory overtones by the government. While the
press conference was widely followed, the Department of Education continued on with its plan, so
the Giner de los Rios FAPA's legal department filed an appeal against the Department’s decision and
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Eco!l)iario

El canal de infarmacidn gereral d ¢Eoo

Figar no autorizara la permuta de colegios de
gitanos y payos si no hay acuerdo

17/04/2008 - 7:04

the FSGfiled a complaint with
the Ombudsman; however,
in September the students
at San Roque had no choice
but to start their classes at
the other facilities.

Is there discrimination?

On this occasion, we have be-
fore us a very common situa-
tion in the Spanish educatio-
nal system: a school without
sufficient places for all the stu-
dents requesting enrolment,
and another school where
there are more than enough
places to enrol new students.

Madaid, 17 abr (EFE).- La consajera de Educacion, Lucia Figar, ha asegqurada hoy que @ "permula” de los edificios de
o colegios piblicos San Roque (cast con el clen por cen de alumnos gitanos) y Crisidbal Coldn, en el barrio de San
Andrés de Villaverde, "no g2 va a levar a cabo, sl no hay un acusnda® antre los implicados.

Lucia Figar, que se ha referido a este asunto en el pleno de la Asambles, en respuesta a una pregurita de la poravoz de

Educacitn de 1U, Eulslia Vaquero, ha explicado que |a permuta e |a "Onica solucidn posible para que |as familias qua
e5600en como primera opcion la escuska pibkca puadan acudic a escuela pablica y an su barmio®.

With the right of parents
or guardians to choose the
school as established by the
Organic Law regulating the
right to an education as the
starting point, the Educa-
tion Act establishes that the
government'’s educational agencies shall regulate the admission of students to public schools in a
way that ensures the right to an education, equal access and, in the event that there are not enough
places, that the process of admitting students be governed by criteria of priority. Nevertheless, des-
pite what they had said, instead of assigning places at the San Roque school or at others in the area
to those who couldn't be enrolled at Cristébal Coldn, the government created a specific solution for
this case that was totally different to that described in the Education Act by organising a switch of
all of the students and teachers at one school with those at another, thus perpetuating educational
segregation and losing the opportunity to provide an integrated, inclusive educational response for
all students.

Segun la conssjera, kos cinco cantros plbbcos del barmo de San Andrés de Villaverde estan "llanos, sinuna sola
vacanta”, mianiras que el San Rogue -de alumnado gitano- tiens 500 plazas, 5ok se ocupan 210, y ademas registra un
49% de absentismo

Al e dsle, @l colegio piblico Cristabal Coln lieng 425 pelicionss y stk 300 plazas,

"Eslas farnikas quienen und opcion de escusi pibica y no hiy suek en o Bamo para corstruir mas certros publicos, ni
para amplar &l cenbro Cristdbal Coldn®, ha sefatado.

Flgar ha defendido que esta permuta “no tiens nada que ver con el raclsme, porgue en &l Cristdbal Colon hay almnos
de 22 nacionalidades”.

In situations such as this one, where we find similar realities treated differently without any objective
justification, both the Convention for the Protection of Human Rights and Fundamental Freedoms as
well as Directive 2000/43/EC establish that we may be facing a situation of discrimination. In this par-
ticular case, it seems obvious that the only reason for the different treatment is the students’ ethnicity
which -let us remember- is mostly Roma and immigrant.

According to the European Court of Human Rights (ECHR) case law?, a different treatment is discrimi-
natory when it has neither a reasonable objective nor a reasonable justification, if it does not pursue
a legitimate objective, and if there is not a reasonable relationship of proportionality between the
means employed and the aim sought. Moreover, when the difference in treatment is based on ethni-
city, the concept of “reasonable justification” must be interpreted as strictly as possible.

Inno eventdo the reasons alleged by the government seem to us to pursue a reasonable objective, sin-
ce more integrative solutions —such as “bridge classrooms” or compensatory education programmes-
could have been sought, instead of maintaining the ghetto-school situation that has been going on
for years.

2 ECHR"D.H. and Others v. the Czech Republic”;“Larkos v. Cyprus”; and “Stec and Others”



Based on the above, the FSG understands that the case involving the switch of the San Roque and
Cristobal Coldn schools is a case of ethnicity-based direct discrimination affecting an unknown num-
ber of people —not just students, but also their families— in which the government —specifically, the
Department of Education of the City of Madrid- is the discriminatory party.

What are the consequences?

The practical consequences of this type of discriminatory actions —carried out by the government and
in cases where the victims were minors— have also been examined by the ECHR.

In a sentence handed down by the ECHR on 13 November 2007 (“D.H. and Others v. The Czech
Republic”) regarding racial segregation in preschools, the Court recognised the existence of discrimi-
nation and admitted that —as a consequence of being subjected to this segregation in schools where
the basic curriculum was inferior to that of normal schools- this type of education increased their
difficulties and compromised their subsequent personal development instead of addressing their ac-
tual problems or helping them to integrate into normal schools and develop habits that would allow
them to live a lifestyle similar to that of the majority population, as well as that the chances of finding
work are much more limited for those having received this kind of education.

Madrid

Trueque polémico

EDUCACIONPLANEA QUE UN CENTROSEMUDEA OTRO

IUylos padres del San Roque (50% gitanos) ven “racista” el cambioal Cristdbal Coldn, mas pequerio

jos esoolares”, sefialy un por-
tavez. Alcafiz propuso antes
e Bernara Santaa la direcridn
bt Jis it ross ¢ intergaembic,
“ Doy by sl piblico parm ctro
cobagio y 52 parsd en rentabi-
llzar el San Rogue”, afirman
Tt del Cristdbal Coldn.

SarayMarqués
Madrid

&“Dicen quesaguibay muchas.
fltas de psistoncia, unas 220,
Pues alll var a tener 220 mul-
tiplicacas por 366, poraue no
varnos i, Enrigue Cortes, de
30afos, ex suruedel San Ro-
e (Willaverdedy padredetres
i que etz hoy en el co-
Jogeho, s ervalentonn, B ity
o, o el B0 de Jos padies.
die alumnos de este centro oo
W afios e histaria, pero conn
futuro poco 3 |

Enel tablén de anuncios se
bowr: A partiv de septiembre de
2008, baz instalaciones del se-
tual colegio pldblico San Rogue,
loa alurinas, profesores ¥ per
sonal no docente so traskadn-
‘il cobegio piblics Cristibal
ol e b calle Crgige, 4537,
El mativa: en el Cristébal Co-
i, gituado a apenss GO0 me-
tros, faltan plazss, mienteps
aque en San Roogue sobran, se-
minexpledel director de Area
Territorial Macdrid Sur, Bonl-
fiacio Alemifiiz, o los pordres,

El Colfin tiene caparcidad
para 300 alurmnos v hay $00

“INJUsTO™

Elgrupnode T en la Asamblea
= e Mravista” e Minjusta” s pro-
puesta, gue beneficia al centro
con s alumnos payos. “La
Conrnimicled po dheebe consentir
ni beneficiar la seleccidn del
- alurmnado, porgue incide en la
8 m'\rgmm-tlrlcl’. Jos nifios gita
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Padres delSanRogueestin  man yn "Pebellin Coldn”.
encontradel traslado al Cristd- “Kateasun harro rcksts”,
balCaldn, seglnla Cansejerfa.  lamonta Enrique Cortés, “pe
ElCalinesun centro“conbue- o en este caso la racista esla

nafama"yelSan Rogue, uno Administrackin®. Enrique y

(2T et ramgerves % gritanos). N . prioritario, quedeberfaeontar  otros custro padees del San
1 Sam Roque, TOO plazas pars «Veobienelcambio, | «Aquelcolegioes «Enel Cristobal Coldn con discriminackinposkiva, Roquesa reunieron con el jafia
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The ECHR has gone even further, stating that this kind of segregational activity in the schools could
be a violation of Article 3 of the Convention (prohibition of subjection to degrading treatment) due to
the feelings of inferiority and humiliation caused by this ethnicity-based? discriminatory segregation.

Response

Firstly, there was an attempt to mediate between the Parents’ Association of the school involved and
the government. The aim was to have the Parents’ Association’s proposals and opinions taken into
consideration. Nevertheless, none of these actions gave any type of positive result.

At that point, the FSG submitted a complaint to the Ombudsman, informing him about the case and
discriminatory overtones it had. The Ombudsman responded, stating his serious reservations about
the volume and characteristics of the students at each of the schools involved, the total imbalance
in the distribution of students with specific educational support needs between one school and the
other, as well as a negative opinion regarding the fact that measures designed to switch the schools
were not accompanied by other measures aimed at more appropriately distributing the students
with specific educational support needs between the two centres.

In addition the Giner de los Rios FAPA's legal department filed a suit against the government’s activity.
At the time this report is being written, the outcome of this suit is still unknown.

In conclusion, we think this case is especially serious, not just because the discriminatory party is the
government -which is precisely charged by the constitution with promoting conditions so that the
equality of individuals is real and effective, and with removing any obstacles preventing them from
fully developing their lives— but also because the victims most directly affected by this case are minors
who are being discriminated against in their exercise of a fundamental right —an education- senten-
cing them to a lifetime of social inferiority by making it more difficult for them to have equal access to
acquiring the knowledge and tools they need to access higher education or find a job.

Itis really quite worrying that situations such as that described above continue to be tolerated and en-
couraged in a social, democratic country ruled by law that, moreover, has signed and ratified a number
of instruments and conventions protecting fundamental rights. It is clear that a legislative framework
is insufficient to fight discrimination if it is not appropriately put into practice, if it is not accompanied
by complementary policies, measures for monitoring compliance and a system of effective sanctions
acting as deterrents applicable, first and foremost, to governmental agencies.

3 ECHR “Orsus and Others v. Croatia”
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Polémica permuta

I criticd ayer la permuta de
los edificios de dos colegios
de Villaverde: uno grande,
con el 100% de alumnado gi-
tano, y el otro pequefio y con
alumnado payo. La Comu-
nidad dice que séle se hard
si hay acuerdo entre los con-
sejos escolares,
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EL PAIS. miércoles 13 de agosto de 2008

El fiscal investigara la permuta de
dos colegios publicos en Villaverde

Uno, medio vacio, tiene un 60% de alumnos gitanos y el otro esta masificado

ELENA G. SEVILLAND
Madrid

Los padres del colegio piiblico
San Roque no tienen ninguna
duda: “5i nuestros hijos no fue-
ran gitanos, esto no se haria”. Lo
dice Liria de la Cruz, presidenta
del AMPA, que ayer se entrevis-
té con el fiscal jefe de Madrid,
Eduardo Esteban Rincén, para
contarle en qué situacion se en-
cuentra este colegio del barrio
de San Andrés, en Villaverde.
“Hay actuaciones un poco extra-
fias que habrda que investigar”,
aseguré después el fiscal a EL
PAIS.

La historia se podria resumir
asi: €l San Roque tiene un 60%
de alumnos gitanos y el resto, de
20 nacionalidades. Tiene capaci-
dad para 700 alumnos, pero el
curso pasado sdlo se matricula-
ron 210. Sus instalaciones son
amplias y modernas. Su patio, la
envidia del barrio. Pero en Villa-
verde tiene fama de conflictivo.

En ¢l otro extremao, aungue a
solo 250 metros del San Roque,
estd el colegio Cristdbal Coldn,
también pablico. Pensado para
acoger a4 un méaximo de 300 ni-
fios, roza los 400. Ya no tiene
salon de actos, ni biblioteca, ni
sala de informadtica, ni laborato-
rio. Los espacios comunes ahora
son aulas. “Estd saturade”, resu-
me la presidenta del AMPA,
Adolfina Marin. Los padres se
manifestaron en junio pasado
para exigir soluciones. "0 me-
nos inscripciones o nuevas insta-
laciones”, decian las pancartas.

La solucion que ha dado la
Consejeria de Educacion, y que
tiene soliviantados a los gitanos,
es la permuta de los centros. Es
decir, trasladar alumnos y profe-
sores de unas instalaciones a las
otras. “Nos estan robando un co-
legio hermoso, grande, para me-
ternos en el que no quieren para
sus hijos”, se queja De la Cruz.

Los padres van a presentar
un recurso contencioso adminis-
trativo con el apoyo, entre otras,
de la Federacion de Asociacio-
nes de Padres y Madres del
Alumnado (FAPA) Giner de los

Rios, el sindicato de Trabajado-
res de la Ensefianza de Madrid v
la Fundacion Secretariado Gita-
no, Al fiscal jefe, que se sumara
a ese recurso, le llama la aten-
cion que la permuta se haga sin
el acuerdo de los padres y que
“en el colegio sdlo exista un co-

“Si nuestros hijos no
fueran gitanos, no lo
harian”, dice la

presidenta del AMPA

lectivo que en la sociedad es mi-
noritario”,

Mientras, aprovechando las
vacaciones escolares, los obre-
Tos ya preparan el traslado. La
Consejeria de Educacion lleva
meses defendiendo que la per-
muta cuenta con el visto bueno

Manifestacién contra Ia masificacién del colegio Cristébal Coldn, en Villaverde, el pasado junio. [ Luis SEVILLAND

de todos los implicados, aunque
ayer un portavoz admitid que
“no se llegd a votar en el consejo
escolar del San Roque™. “Lo deci-
dieron a escondidas”, insiste De
la Cruz. Los padres del Cristobal
Colén si votaron a favor de la
permuta, pero no porque les pa-
rezea la mejor opeion. “No nos
han ofrecido otra”, critica la pre-
sidenta del AMPA. La solucidn
que proponen, en vista de la sa-
turacion que viven los colegios
de la zona, seria construir un
centro nuevo. La Consejeria de
Educacién asegura que no hay
suelo.

El colegio gitano se ofrece a
fusionarse con el Cristdbal Co-
lén., “Cabemos perfectamente,
Somos conscientes de que tene-
mos peor nivel educativo, pero
nos adaptariamos”, asegura De
la Cruz. Las asociaciones de esta
etnia afirman que la intencion
de la consejeria es perpetuar la

segregacion de los alumnos gita-
nos. “El nivel del San Roque es
muy bajo, pero es porque las au-
toridades educativas no le han
puesto remedio. La ley dice que
los nifios deben tener unos cono-
cimientos minimos. Ha habido
una negligencia”, asegura Ama-
ra Montoya, de la Asociacién de
Mujeres Gitanas Espafiolas.

La consejeria insiste en que
prima el derecho de eleccion de
centro de los padres. “Solo han
pedido el San Roque dos fami-
lias", asegura el director del
Area Territorial de Madrid Capi-
tal, Bonifacio Alcafiz. La otra co-
munidad educativa, afirma, no
acepta la fusion. “El barrio consi-
dera que el proyecto educativo
del San Rogque no les satisface.
Queremos cambiar esa realidad
social y estamos dispuestos a es-
cuchar propuestas, ampliar ho-
rarios o contratar més profeso-

-

res .




