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Cases of discrimination gathered 

by the FSG in 2008

In this section we propose to present the one hundred and eleven real-life cases  gathered by the FSG 

during 2008 that –though we believe are not a good numerical representation (the very dynamics of 

the work mean that one may be more attentive to certain areas than to others, or that the territorial 

distribution of FSG’s staff  means that more cases are gathered in some autonomous communities 

than in others, for example), they do make it clear that ethnic discrimination exists and is suff ered by 

many on a daily basis. 

This year, we present three cases in depth. The fi rst –racist violence in Cortegana– is an old case, but 

given its signifi cant repercussions and importance, we have asked one of the lawyers representing the 

Roma families to tell us about the sentence and explain its consequences. The second is a case of discri-

mination whose defence was supported by the FSG from the beginning: the denial of a widow’s pension 

to a woman –María Luisa Muñoz– who was married by the Roma rite. This year, the case was heard in the 

Court of Human Rights in Strasbourg, and so we present a brief analysis of it and the current situation. 

Lastly, we present a case in depth that was indeed one of the cases gathered in 2008, the case involving 

the San Roque School in Madrid. This is a case that seems particularly serious to us due to the number 

of victims and because they are boys and girls who have been discriminated against when exercising 

their fundamental right to an education, with the undeniable consequences that occurred as a result.

1. In depth: a study of three cases of discrimination

1.1. The Cortegana case: racist violence1 Carmen Santiago, Attorney. 

The Provincial Court of Huelva, Section 2, in the sentence of 3 September 2008, rec. 197/2008, confi rms 

the sentence issued by Criminal Court No. 2 of Huelva dated 14 April 2008, as a result of the events that 

took place in the town of Cortegana on 16 January 2005.

The decision sentenced several of those charged as the perpetrators of a crime of disorderly conduct 

to terms of one year and nine months of prison with the added punishment of the deprivation of the 

right to vote and, as perpetrators of a crime of criminal damage, to a fi ne of eighteen months at a rate 

of four euros a day with subsidiary criminal responsibility in case of default. 

The aggravating circumstance provided for in Article 22. 4 of the Criminal Code –committing the crime 

for racist reasons –is also present.

1  On 16 January 2005, a series of incidents took place in Cortegana (Huelva) against the Roma community during the protest or-

ganised by the town council after the death of a person for which two members of Roma ethnicity were arrested. The protest 

–which was to pass between Constitución Square and Esperanza Square– did not stop there and continued on into Encina 

Street, located in the Eritas neighbourhood, where most of the Roma community live, while the mayor did nothing to stop 

the protest where it was planned to end. The protesters, acting in unison, began to shout slogans against the Roma commu-

nity, with expressions such as “we’re going to kill you”, “get out of town” and others like these that were clearly against their 

ethnicity. At the same time, they were throwing stones and other objects against the houses, the car and other property be-

longing to the Roma. They had to be stopped and taken away by Civil Guard offi  cers, and they caused signifi cant damage.
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Civil liability was imposed, with those convicted having to pay for the damage to the Romas’ homes, 

vehicles and belongings, as well as being sentenced to pay 3,000 euros to the homes’ residents for the 

moral damages caused to them and their direct family members.

As regards the facts that led to these proceedings, we are going to summarise the Sentence leading 

to this procedure, as I understand that it off ers a perfect description of what happened there and gi-

ves us a clear picture of the situation. The Sentence states:

 ... ... ... several relatives and friends of the victim met with the mayor of the Town Council, after a demonstration be 

held to show their outrage about the events and to ask for justice and security. This proposal was accepted by the ma-

yor, and the demonstration was organised. In the days before the demonstration took place, leafl ets on Town Council 

letterhead were distributed in the streets of the town. These leafl ets provided information about the date and time of 

the event, as well as its route. 

Participants gathered at the time and place as planned to begin the demonstration (Constitución Square) 

but, at a given moment, the demonstration changed path – not due to a particular, decision, but as the result 

of the voices of several unidentified demonstrators who shouted, “go forward”, and as the result of the group’s 

own inertia.

 ... .... The group, despite what had been planned and announced when the demonstration was organised, did not 

congregate in Esperanza Square, and continued forward until it reached the Eritas neighbourhood, on the outside 

of town.

This neighbourhood is populated by –among others– most of the Roma families living in the town. During the march 

planned when the demonstration was organised, the demonstrators carried various placards with shouted repeated 

cries for – among other words – “justice” and “security”. Subsequently, however, on the unplanned route followed by 

only some of the demonstrators, there were also cries of “Gypsies get out”, “murderers”, “we want them out of here” 
and “we don’t want to live with murderers“, among others, referring to Roma in a generic fashion, and without re-

ferring at any time to any particular member or family belonging to the group of Roma, whom they linked to the 

murder of several local residents. 

In view of the statements made, it was clear that the initial mood calling for security and justice (in the abstract sense, 

though rooted in recent events) turned or grew into –for many of those attending the event– a mood of protest, accu-
sation, contempt, hostility and revenge towards Roma, and this is what motivated the procession to cross the road, 

pass through the Eritas neighbourhood and then return to the road. 

Minutes before the head of the demonstration reached Encina Street, when the Civil Guard offi  cers who were ahead 

of it noticed the climate of hostility (as demonstrated by the shouting and by the path chosen by the group), they mo-

ved forward and approached several Roma who were outside their homes and in a vacant lot nearby, informing 

them of the arrival of the procession and that it would be sensible to take refuge inside their homes in order to avoid 

confl ict. They did so at once and, once inside and fi lled with fear from hearing their voices, proceeded to close their 

doors and windows and turn out their lights. 

When a group of young people (the number could not be determined, but several Civil Guard offi  cers estimated it to be 

between 20 and 30) who had been marching in the middle of the demonstration, –without a clear prior agreement, 

but with improvised tacit approval, – acted together and, cheering each other on, charged as one with more for-
ce, power and virulence than that seen thus far against those hiding inside their homes. They did this with a fi rm 
and persistent desire to off end, stigmatise, show contempt, challenge them to physical confrontation and violence, 
cause damage to their property, fi ll them with fear and terrorise them by their words and deeds, thus making pea-
ceful co-existence impossible and showing utter disdain for the consequences for their physical and psychological 
welfare and preservation of their property. They repeatedly shouted expressions at the Roma such as “get out of 
town”, “we’re going to burn you out”, “let’s burn down their houses”, “we don’t want Gypsies in Cortegana”, “let’s get 
some petrol so we can burn them out”, “let’s burn what’s back there, the stables and shacks”, “Gypsy murderers, come 
out, we’re going to kill you”, and “let’s get them”, while they picked up rocks of all sizes from the ground and threw 

them hard against the façades of the aforementioned buildings, as well against the cars and other property parked 

nearby. All of these were very close to the entrance to the houses, and several demonstrators approached the doors 

and pounded on them, trying to break them down. They were stopped by the Civil Guard.

Several members of this group managed to get through the police cordon and enter through a patio located in an 
unlit area behind the houses, where they continued to cause damage. They found a pile of straw that was being 
stored, and set it on fi re, causing a huge fi re that threatened other property, and which had to be put out by several 

volunteers and the town’s fi re department. 
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At the same time they were throwing stones and shouting about the Roma, besides tearing up a piece of herb from 
the ground and pulling down a street lamp, they were also shouting about the actions of the offi  cers and others 
belonging to the Civil Guard (who had formed the security cordon) with regard to the Roma, such as: “sons of bit-

ches, all you know how to do is fi le complaints and you defend Gypsies and drug addicts”, “you’re a bigger murderer 

than the Gypsies”, “in Aroche, three Civil Guards and two local police threw out the Gypsies, but not in this town, no, 

they’re useless.” 

As a result of the actions described above, the aforementioned defendants created a climate full of distress, anxiety, 
panic and terror among those who had taken refuge inside their houses, including many children, who hid in the 
dark without any way of knowing what was going on outside. Hearing the shouts and the many attacks on diff erent 
parts of their homes (doors, windows, roofs), they were afraid that the attackers would gain access to the inside of 
the houses, given that these are characteristically highly vulnerable. All of this with the consequences that could 
derive from this manifestation of hostility and aggressiveness as shown by so many bad deeds, without any chance 
to defend themselves or even react, causing a profound sense of insecurity and fear in those who suff ered from these 
actions; this was resolved over time…. 

I think an analysis of the proven facts allows us to have some idea of the seriousness of the events that 

took place there and that could have had greater signifi cance if not for the eff ective intervention of 

the Civil Guard, who cordoned off  and protected the Roma’s homes at great risk to their own safety. 

However, an analysis of the facts and of the fi nal decision as included the sentence would most likely 

lead us to believe that the penalties imposed are very lenient relative to the seriousness of the crimes 

being judged, and this is indeed the opinion of this attorney. 

We would have liked a conviction based on Article 510 of the Criminal Code, because we understand 

that some of the participants “incited discrimination for racist motives”. 

It is true that there is very little case law that applies this criminal off ence. As stated in the sen-

tence of 05.03.08 from Barcelona’s Provincial Court concerning the incitement to discrimination and 

hatred with respect to the issue of the Europa bookstore, inciting discrimination means, following 

part of the legal expert’s opinion (Landa Gorotiza), to encourage others to carry out this harmful atti-

tude, to create optimum conditions for the situation of risk and danger to develop, and that this pro-

vision is to ensure the security of particularly vulnerable groups and should be applied restrictively. 

It also states that another part of the legal expert’s opinion considers that an Article 510 crime exists 

where there is direct incitement before a group of people, with publicity, and there is incitement to 

commit a crime. 

This party considers that, despite the vagueness and generality of Article 510 of the Criminal Code, 

it would be reasonable to issue a conviction for this crime in this particular case and, if not, what 

should be done is to modify a practically ineff ective provision, as there are few occasions like this 

one, when we fi nd a group of people –in this case, Roma– who are vulnerable and need protection, 

who receive an unequal or discriminatory treatment and against whom a group of people is incited 

to commit a crime. To do this, we would like to refer to events that were proven to take place and in 

which the following was said: “lets’ burn you out”, “lets’ throw them out of town”... If this is not incite-

ment to commit a crime, we have no idea what behaviour could be or what it could consist of that 

would be closer to the aforementioned actions. 

Of course, this crime cannot be applied to events like these tried in court; it will have to be changed. 

Regarding the aggravating circumstance in Article 22.4 –in our view, correctly applied– the sentence 

states that it derives from the combination of greater moral and social reproach. The assault on the 

families of Roma ethnicity (and has been declared as proven that they had no family relationship 

to those arrested for a recent crime in the town) is due to confusing isolated individual responsibil-

ity for certain acts with a kind of collective racial responsibility, as if everyone making up this ethnic 

group were prone to violence. That mistake – to project on to the group as an abstract concept (the re-

sponsibility for the actions of certain people as a result of the ties of race) – is precisely one of the com-

mon reasons for discrimination (due to acting indiscriminately and blindly against the group, without 

distinguishing or separating the members within the group itself ). 
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This is what the legislation whose applicability is being questioned aims to prevent. There was no 

attempt to gain access, and stones were not thrown at, one or several houses belonging to specifi c 

Roma, but to “Gypsies”; it wasn’t about fi lling with fear or terrorising certain people, but rather a group 

of Roma, just because they were Roma. 

The sentence states that they acted with the intention to discriminate and they did discriminate and 

threaten, seriously aff ecting elements of human dignity. Thus, the aggravating circumstance in Article 

22.4 of the Criminal Code should be applied.

We also welcome the fact that the sentence included paying compensation as a result of the pain and 

suff ering caused to the Roma families who, as stated in the sentence, suff ered the anguish and distress 

caused by events such as those described, in which the threat of death had signs of being carried out, 

due to the contempt, indiff erence and cruelty the attackers showed towards so many human beings 

of all types –including children– who had nothing more in common than being Roma.

Apart from the above considerations, we can say that we are satisfi ed with the outcome of this pro-

cedure, for several reasons: 

Firstly, we would like to express our appreciation for those participating in these proceedings becau-

se, despite the diffi  culties the process entailed –both due to the matter under discussion, as well as 

to the large number of participants– this party is very pleased with how the case developed, and this 

is largely due to the superb work carried out by the examining magistrate –who spared neither his 

time nor his dedication so that the case would be heard fully in accordance with the law– as well as 

by the judge in charge of the Criminal Court who, despite the initial misgivings that resulted from 

the charges, also made it possible to carry out the process as guaranteed by law for all the parties 

in the case, and who made the oral hearings a pleasant experience that none of us taking part will 

likely ever forget. 

We are accustomed to denying the existence of discrimination and, unfortunately, we have seen how 

cases related to similar events are closed and not correctly processed. 

Secondly, because these sentences of less than two years were what the victims (the Roma of Corte-

gana) wanted. These people, besides witnessing a fair trial of the events that took place –have received 

apologies from many of those accused and from others involved in the demonstration and, unlike other 

victims of similar procedures (Martos, Mancha Real), have continued to live in their locality, in their town. 

In short, order and social harmony –which had been torn apart in Cortegana– have been restored and, 

for the fi rst time after similar events, these victims have not had to leave town.

Once the proceedings began, perhaps the most diffi  cult issue was to satisfy the victims (the Roma of 

Cortegana) who didn’t want their neighbours to go to jail. To start with, they were afraid of what could 

happen again, because there were many defendants, a lot of pressure was exerted and, moreover, 

they were aware that there was a need for everyone who had violated the law to be sentenced. 

Thus, although this party does not share some of the legal foundations of the sentence, we are plea-

sed to have taken part in this procedure because of how the judicial proceedings were carried out 

and because –once the trial was held– social harmony has returned and the Roma families in Corte-

gana can walk down the streets of their town without fear and just as any other citizen without their 

rights being violated.
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1.2. The “La Nena” Case: an example of multiple discrimination 

 Dr Fernando Rey Martinez, University of Valladolid. 

 Sara Giménez Giménez. Head, Department for Equal Treatment FSG.

We’ll begin our analysis with a brief summary of 

the facts in the case of Maria Luisa Muñoz, a Roma 

woman who married Mariano Dual in 1971 (a pre-

constitutional period characterized by the violation 

of the rights of the Roma people through prag-

matic persecution of their distinguishing features, 

typical of the customs of their people). From this 

date forward, Maria Luisa and Mariano considered 

themselves married and, as such, fulfi lled all the 

obligations this entailed. Her husband paid Social 

Security taxes for 19 years, although the marriage 

–celebrated in 1971 according to the Roma rite– was 

not registered in the Civil Registry Offi  ce. Neverthe-

less, the government gave them the Family Book and 

–as they had six children– recognised them as a “lar-

ge family”. 

On 26 May 2009, a hearing was held at the Euro-

pean Court of Human Rights to address María Luisa 

Muñoz’s “La Nena” lawsuit, in which she requested 

that her right to a widow’s pension be recognised. 

This lawsuit at the Strasbourg Court was the last re-

sort, and was assisted by the Fundación Secretaria-

do Gitano due to discriminatory treatment by the 

Spanish justice system after years of litigation in diff erent courts and, especially, the Constitutional 

Court’s rejection of the lawsuit requesting protection fi led in 2002. 

To the question regarding whether the denial of the pension has entailed a violation of the principle 

of non-discrimination based on belonging to a minority race, or on any other situation protected by 

the article in the Rome Convention, the answer must be unequivocally affi  rmative.

If one focuses on the identical treatment applied to the plaintiff  and her husband with regard a) 

to other couples who, in general, as the result of not marrying according to applicable civil 

law, have not been able to receive the widow’s pension, we may conclude, fi rstly, that we are wit-

nessing a clear case of discrimination due to failure to provide diff erent treatment. In these cases, 

the constitutional principle of equal treatment would be violated, not because of the diff erent 

treatment of substantially similar cases, but rather because of the identical treatment of subs-

tantially diff erent cases. This is discrimination by equalisation. Indeed, some important factors 

distinguish the case of “La Nena” from others that might arise in which the ethnic/racial factor 

was not present. Because no distinction is made between these two possible types of cases, the 

result is discrimination, brought about by not giving diff erent legal treatments to two factually 

dissimilar situations. The Strasbourg court has appreciated the possible validity of discrimination 

by failure to provide diff erent treatment in the matter of Thlimmenos v. Greece of 6 April 2000, 

and this legal expert’s opinion could be extended to the case at hand. It is important at this time 

to recall the brilliant statement by the European Court of Human Rights (in Nachova and Others 

v. Bulgaria of 6 July 2005) regarding the vision of “democracy as a society in which diversity is 

not perceived as a threat, but rather as a source of wealth”, as well as the decisions in the cases 

of Beard, Coster, Chapman, Smith and Lee v. United Kingdom of 18 January 2001, which also 

stated that “the vulnerability of the Roma entails giving special attention to their needs and their 

particular lifestyle”. This idea will be repeated once again in the aforementioned D.H. and Others 
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ruling against the Czech Republic of 13 November 2008 (Paragraph 181): “The Romas’ vulnerable 

position requires that their diff erent needs and lifestyles be given special consideration within 

general regulatory frameworks and in rulings related to particular cases”, adding: “Cultural diver-

sity (the Roma) has value for society.” How can this interpretation be reconciled with that made 

at one time by the Spanish Constitutional Court? How can the idea that the Roma community 

needs special protection (HR decision and others) be reconciled with the view that cultural di-

versity (for example, the secular Roma marriage rite) is a resource in a democratic society, and the 

treatment aff orded it be made compatible with the treatment aff orded any other couple who 

–without any racial or ethnic motive– have not celebrated their marriage in accordance with civil 

law? In short, we are witnessing a clear case of (racial/ethnic) discrimination by failure to provide 

diff erent treatment.
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Furthermore, if one analyses the treatment aff orded the appellant and her husband in compa-b) 

rison with other legally constituted marriages (the former would not have access to a widow’s 

pensions, the latter would), it must be considered that the appellant is subjected to two types of 

discrimination in her detriment:

Firstly,  – racial/ethnic discrimination that is indirect or of disparate impact. The Strasbourg 

Court has recently included in its case law the concept of indirect discrimination in its ruling 

regarding D.H. et al v. Czech Republic of 13 November 2007. This concept is well known 

in the European Union’s legal system and in those of the majority of European countries. 

In this case, a diff erent treatment would have been aff orded the appellant (the denial of a 

widow’s pension) based on a trait, factor or criterion that is non-suspicious or neutral from a 

racial, sexual, etc., perspective (the requirement for a legal form of marriage in order to have 

access the widow’s pension), but that, in fact, has an adverse impact on people belonging 

to a disadvantaged group (widows married according to the Roma rite) without there be-

ing suffi  cient justifi cation (diff erent treatment is not an objective or essential requirement 

for obtaining a legitimate public objective –or, at least the government has not justifi ed it). 

In principle, the governmental legislative body may link –for reasons of legal certainty– the 
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provision of widow’s benefi ts to some forms of cohabitation and not to others. However, 

to entirely exclude the method of cohabitation based on Roma customs at a point in his-

tory in which the plaintiff  could not (except in very limited way) enter in to a civil marriage, 

would, de facto, exclude access by a whole group of women to the widow’s pension based 

on ethnic/racial reasons. For that very reason, the indiff erent approach to the race factor 

(“race blind”) applied by the Spanish Constitutional Court is not convincing, because this 

case cannot be understood without its profoundly racial signifi cance.

Secondly,  – multiple discrimination (from combining ethnic/racial and gender criteria). The 

concept of multiple discrimination –referred to in diff erent pieces of the European Union’s 

legislation– has not been, however, judicially recognised to date. The lawsuit requests the 

Court to recognise it for the fi rst time. The applicant is treated diff erently and in a worse fash-

ion than widows who have married legally because she is –at one and the same time– both 

Roma and a woman, i.e., because she is a Roma woman. It is true that a Roma man would 

also have suff ered discrimination had he been denied a widower’s pension for the same 

reasons, but the concept of “widow’s” pension –although not available only to women– 

connotes a specifi c meaning (in quantity and quality) with regard to women. In the case 

at hand, a Roma woman has been discriminated against due to a situation that can cause 

only victims who are Roma women. The applicant lived in accordance with the role of the 

Roma women of her time. She married based on the customs of the Roma people and she 

devoted herself to caring for her children and home. Not employed outside the home, she 

remained economically dependent on her husband’s income. She cared for her husband 

until he died and fulfi lled all of her obligations as a wife but, when the time came, the law 

denied her a widow’s pension due to a situation highly unlikely to have applied to a non-

Roma woman or a Roma man. This is a specifi c discrimination: it is a multiple discrimination 

because the victim can be none other than a Roma woman. 
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1.3. The “San Roque” Case: discrimination in education 

Presentation of the case 

At the request of the Regional Education Offi  ce of the City of Madrid, the Department of Education 

decided –without prior consultation or approval by the School Board– to switch two public schools 

(San Roque and Cristóbal Colón), both of which are located in the Villaverde district in Madrid. This 

meant that, beginning with the next school year, San Roque students would have to go to the facili-

ties at the Cristóbal Colón public school, since the Cristóbal Colón students would be transferred to 

the facilities at San Roque. 

One cannot ignore the social context we are talking about here: at that time, roughly 58% of the San 

Roque students were of Roma origin, two percent were not Roma, and the remaining forty percent of 

the students were mostly immigrants who from a total of 20 diff erent nationalities and cultures. The 

San Roque centre was, moreover, a modern facility that had been maintained and enlarged. The Cris-

tóbal Colón students, on the other hand, were mostly non-Roma Spaniards, and the centre’s facilities 

were quite inferior to those of San Roque. 

Regarding the decision making process, while families of the Cristóbal Colón students were informed, 

consulted and asked to provide written consent, the families of the San Roque students were not 

consulted, nor were they sent any offi  cial notifi cation of a decision which, –from the moment they 

became aware of it–, they roundly and defi nitively rejected it. The fi rst notifi cation to the families of the 

San Roque school took place via an informational leafl et on the school notice board dated 10 March. 

This leafl et reported that a study of the schools’ enrolment needs had been carried out in the San 

Andrés neighbourhood in the Villaverde district, and that “in order to adapt the supply of student places 

to the demand in that area” decisions had been made that aff ected the centre. In particular, a decision 

was made “to switch the buildings of the Cristóbal Colón and San Roque Public Schools”. The information 

leafl et was signed by the Director of the Regional Education Offi  ce of the City of Madrid.

Given the situation, the San Roque Parents’ Association met with the Giner de los Ríos Federation of the 

Madrid Community Parents’ Associations (FAPA), who issued a press release on 17 April reporting on the 

case, showing their opposition to this measure and warning that it would cause nothing but confronta-

tion with the educational communities of both centres, 

as well as with Madrid society. That same day, several 

newspapers published statements by the Minister of 

Education Lucia Figar declaring that the “switch” of the 

buildings will not take place if there is no agreement”. Howe-

ver, the process continued on and a few days later, on 18 

April, the parents of San Roque students received an in-

vitation from the school’s director to meet with him so 

that he could personally inform them about beginning 

the 2008/2009 school year in the school’s new location, 

which until then had been the location of the Cristóbal 

Colón school. At that time, the families –via the Parents’ 

Association– also issued a press release stating that they 

did not want to leave the school and that they had no 

problem with all the places being fi lled. They didn’t want 

families confronting each other, since everyone had the 

same objective of obtaining the best possible education 

for their children, and the government’s action made 

them feel discriminated against. The mothers of the San 

Roque Parents’ Association mobilised and convened a 

meeting with the FAPA and the Fundación Secretariado 

Gitano, in which they could study the case and come 

up with strategies and alternatives. The proposal of the 
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San Roque Parents’ Association was to enrol students from the two centres in the San Roque school 

because it had space for everyone and facilities that had been renovated and upgraded, improvements 

that the AMPA itself had been asking for and promoting for years. Subsequently, the Department of Edu-

cation requested the FAPA to intervene in the two centres to try to reach a joint agreement. 

Although it seemed that the government was becoming aware of the situation, in May they decided 

to go ahead with the switch instead of with trying to reach an agreement between the two centres, 

so the process was begun to arrange a meeting with the Education Department ware initiated prior to 

the appropriate administrative procedures ahead of a possible appeal against the decision to switch 

the schools. Both attempts proved futile: in the meetings we were invited to, the representatives of 

either one or the other organisation were not allowed to enter, and when a copy of the administrative 

record was requested, the response from the Director of the Regional Offi  ce of the City of Madrid was 

that “school planning based on the needs identifi ed in the capital and on the capacity of the school 

in the capital’s districts is the responsibility of the Department of Education (...) without that action 

creating any fi les or administrative proceedings”. Therefore, and in the absence of administrative records 

or proceedings concerning the switching of the Cristóbal Colón and San Roque schools, in application “a 

sensu contrario” of the provisions contained in Articles 35 and 37 of the law currently in eff ect (...) providing 

you with an administrative fi le that doesn’t exist is not applicable”. Moreover, in reply to another letter 

from the FSG regarding this matter, the same Regional Director stated to us the alleged reasons that 

students from both schools could not be together in one school: The type of San Roque’s students, with 

a highly elevated number of absent pupils, (...), students being enrolled with signifi cant scholastic delay and 

outside of the usual time periods, has made it necessary for this school to implement a specifi c project (...). 

The Cristóbal Colón school has a regulation educational project. (...) The Cristóbal Colón school will begin 

the next school year with approximately 435 students. The San Roque facilities can accommodate 676 stu-

dents. They are being underutilised, given that approximately 200 students will be enrolled for the next school 

year.” In short, although the total number of pupils would fi t in the San Roque facilities, the merger is 

not possible because all of the pupils at San Roque receive a “targeted” education due to their level 

of absenteeism and scholastic delay in some some students, while the students at Cristóbal Colón re-

ceive the regulation curriculum. 

Subsequent to this, a platform of support for the San Roque Parents’ Association was created, in which 

the FAPA, the FSG, the Romí Sersení, Presencia Gitana and Movimiento Contra la Intolerancia associations 

all participated. Their fi rst act was to convene a press conference to try to mobilise public opinion 

against this unilateral decision with strong discriminatory overtones by the government. While the 

press conference was widely followed, the Department of Education continued on with its plan, so 

the Giner de los Ríos FAPA’s legal department fi led an appeal against the Department’s decision and 
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the FSG fi led a complaint with 

the Ombudsman; however, 

in September the students 

at San Roque had no choice 

but to start their classes at 

the other facilities.

Is there discrimination?

On this occasion, we have be-

fore us a very common situa-

tion in the Spanish educatio-

nal system: a school without 

suffi  cient places for all the stu-

dents requesting enrolment, 

and another school where 

there are more than enough 

places to enrol new students.

With the right of parents 

or guardians to choose the 

school as established by the 

Organic Law regulating the 

right to an education as the 

starting point, the Educa-

tion Act establishes that the 

government’s educational agencies shall regulate the admission of students to public schools in a 

way that ensures the right to an education, equal access and, in the event that there are not enough 

places, that the process of admitting students be governed by criteria of priority. Nevertheless, des-

pite what they had said, instead of assigning places at the San Roque school or at others in the area 

to those who couldn’t be enrolled at Cristóbal Colón, the government created a specifi c solution for 

this case that was totally diff erent to that described in the Education Act by organising a switch of 

all of the students and teachers at one school with those at another, thus perpetuating educational 

segregation and losing the opportunity to provide an integrated, inclusive educational response for 

all students.

In situations such as this one, where we fi nd similar realities treated diff erently without any objective 

justifi cation, both the Convention for the Protection of Human Rights and Fundamental Freedoms as 

well as Directive 2000/43/EC establish that we may be facing a situation of discrimination. In this par-

ticular case, it seems obvious that the only reason for the diff erent treatment is the students’ ethnicity 

which –let us remember– is mostly Roma and immigrant.

According to the European Court of Human Rights (ECHR) case law2, a diff erent treatment is discrimi-

natory when it has neither a reasonable objective nor a reasonable justifi cation, if it does not pursue 

a legitimate objective, and if there is not a reasonable relationship of proportionality between the 

means employed and the aim sought. Moreover, when the diff erence in treatment is based on ethni-

city, the concept of “reasonable justifi cation” must be interpreted as strictly as possible.

In no event do the reasons alleged by the government seem to us to pursue a reasonable objective, sin-

ce more integrative solutions –such as “bridge classrooms” or compensatory education programmes– 

could have been sought, instead of maintaining the ghetto-school situation that has been going on 

for years.

2 ECHR “D.H. and Others v. the Czech Republic”; “Larkos v. Cyprus”; and “Stec and Others”
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Based on the above, the FSG understands that the case involving the switch of the San Roque and 

Cristóbal Colón schools is a case of ethnicity-based direct discrimination aff ecting an unknown num-

ber of people –not just students, but also their families– in which the government –specifi cally, the 

Department of Education of the City of Madrid– is the discriminatory party.

What are the consequences? 

The practical consequences of this type of discriminatory actions –carried out by the government and 

in cases where the victims were minors– have also been examined by the ECHR.

In a sentence handed down by the ECHR on 13 November 2007 (“D.H. and Others v. The Czech 
Republic”) regarding racial segregation in preschools, the Court recognised the existence of discrimi-

nation and admitted that –as a consequence of being subjected to this segregation in schools where 

the basic curriculum was inferior to that of normal schools– this type of education increased their 

diffi  culties and compromised their subsequent personal development instead of addressing their ac-

tual problems or helping them to integrate into normal schools and develop habits that would allow 

them to live a lifestyle similar to that of the majority population, as well as that the chances of fi nding 

work are much more limited for those having received this kind of education. 
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The ECHR has gone even further, stating that this kind of segregational activity in the schools could 

be a violation of Article 3 of the Convention (prohibition of subjection to degrading treatment) due to 

the feelings of inferiority and humiliation caused by this ethnicity-based3 discriminatory segregation.

Response 

Firstly, there was an attempt to mediate between the Parents’ Association of the school involved and 

the government. The aim was to have the Parents’ Association’s proposals and opinions taken into 

consideration. Nevertheless, none of these actions gave any type of positive result.

At that point, the FSG submitted a complaint to the Ombudsman, informing him about the case and 

discriminatory overtones it had. The Ombudsman responded, stating his serious reservations about 

the volume and characteristics of the students at each of the schools involved, the total imbalance 

in the distribution of students with specifi c educational support needs between one school and the 

other, as well as a negative opinion regarding the fact that measures designed to switch the schools 

were not accompanied by other measures aimed at more appropriately distributing the students 

with specifi c educational support needs between the two centres.

In addition the Giner de los Ríos FAPA’s legal department fi led a suit against the government’s activity. 

At the time this report is being written, the outcome of this suit is still unknown.

In conclusion, we think this case is especially serious, not just because the discriminatory party is the 

government –which is precisely charged by the constitution with promoting conditions so that the 

equality of individuals is real and eff ective, and with removing any obstacles preventing them from 

fully developing their lives– but also because the victims most directly aff ected by this case are minors 

who are being discriminated against in their exercise of a fundamental right –an education– senten-

cing them to a lifetime of social inferiority by making it more diffi  cult for them to have equal access to 

acquiring the knowledge and tools they need to access higher education or fi nd a job.

It is really quite worrying that situations such as that described above continue to be tolerated and en-

couraged in a social, democratic country ruled by law that, moreover, has signed and ratifi ed a number 

of instruments and conventions protecting fundamental rights. It is clear that a legislative framework 

is insuffi  cient to fi ght discrimination if it is not appropriately put into practice, if it is not accompanied 

by complementary policies, measures for monitoring compliance and a system of eff ective sanctions 

acting as deterrents applicable, fi rst and foremost, to governmental agencies.

3  ECHR “Orsus and Others v. Croatia”
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